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[The Congress shall have Power . . . ] 

To promote the Progress of Science and useful Arts, 

by securing for limited Times to Authors and Inventors 

the exclusive Right to their respective 

Writings and Discoveries.

U.S. Constitution, Article I, Section 8, Clause 8



17 U.S.C. § 107. Limitations on exclusive rights: Fair use

Notwithstanding the provisions of sections 106 and 106A, 

the fair use of a copyrighted work, including such use by 

reproduction in copies or phonorecords or by any other means 

specified by that section, for purposes such as 

criticism, comment, news reporting, teaching 

(including multiple copies for classroom use), 

scholarship, or research, 

is not an infringement of copyright. 



17 U.S.C. § 107. Limitations on exclusive rights: Fair use

In determining whether the use made of a work in any particular case 

is a fair use the factors to be considered shall include—

(1) the purpose and character of the use, including whether such use 

is of a commercial nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the 

copyrighted work as a whole; and

(4) the effect of the use upon the potential market for or value of the 

copyrighted work.



© QUIZ



In the US 

In order to have copyright protection 

You must place 

the copyright symbol, © 

on your work? 



Under the Fair Use provision 

to U.S. Copyright Law 

you can always use content 

for any type of educational purpose? 



Copyright protection lasts 

for 70 years 

after 

an author’s death? 



Protection of your work under 

U.S. Copyright Law 

affords you that same protection 

in 165 other countries? 



Libraries, archives & museums 

are exempt 

from U.S. copyright law?



You do not need to register 

a work with the 

United States Copyright Office 

to have copyright protection? 



When you purchase a photograph, 

you own all 

copyrights 

in that image?















Andy Warhol Foundation for the Visual Arts, Inc. v. Lynn Goldsmith, et al.

598 U.S. ____ (2023)

Procedural Posture

Complaint for Declaratory Judgment filed April 7, 2017

Summary judgement for AWF (petitioner,) 382 F.Supp.3d 312 (S.D.N.Y., 2019) 

Reversed, 992 F.3d 99 (2nd Cir., 2021); 

Affirmed 11 F.4th 26 (2nd Cir., 2021) 

Cert granted, 596 U.S. ___, (2022)

Argued October, 12, 2022

Decided May 18, 2023

Second Circuit affirmed.





AWF v Goldsmith

Question Presented:

Whether a work of art is “transformative” when it conveys 

a different meaning or message from its source material 

(as this Court, the 9th Circuit, and other courts of appeals have held), 

or whether a court is forbidden from considering 

the meaning of the accused work where it 

“recognizably deriv[es] from” its source material 

(as the Second Circuit has held).



AWF v Goldsmith

AWF claims that the Warhol image presents 

a different vision of Prince as a celebrity icon, 

compared to the vulnerability 

that’s central to the original photograph. 

Moreover, the market for prints of Goldsmith’s photographs 

is completely different than that of 

Warhol silkscreens, 

which routinely sell for millions.





AWF v Goldsmith

United States Amicus Brief

USCO: If Warhol’s work is considered transformative, 

then “countless secondary uses that currently require licensing 

would become presumptively fair,” 

“Copying ‘to get attention or to avoid the drudgery in working up 

something fresh’ is likely infringing.” 

Citing Campbell v. Acuff-Rose Music, 510 U.S. 569 (1994).





AWF v Goldsmith

ASMP/NPPA Amicus Brief

“The fair use defense was never meant to give infringers 

a pass so long as they claim some new subjective ‘meaning or 

message’ in their derivative use regardless of how it is used,”

 “Rather, any purported new meaning or message is only relevant in 

the context of a qualitatively different purpose or use 

than that of the original.”

“Fair use is not designed to protect lazy appropriators.” 

Citing Brammer v. Violent Hues Prods., LLC, 922 F.3d 255 (4th Cir. 2019) 



AWF v Goldsmith

37 Amicus briefs point to AWF’s untenable position 

on transformative use – a few key takeaways:

AWF and its amici promote a misguided test for transformative use 

that has no foundation in the Copyright Act.

Amicus briefs filed neutrally and in support of Goldsmith explain that 

court-created, overbroad interpretations of the transformative use 

doctrine override copyright owners’ express 

statutory right to prepare derivative works.



AWF v Goldsmith

Many of the briefs warn against subjective assessments 

of what constitutes transformative use and 

instead urge for the adoption of a test based on 

how a work is reasonably perceived by an objective observer.

A diverse range of amici detail the widespread harm 

AWF’s test would have on licensing markets if adopted.



Argued October 12, 2022





Held:

Minor alterations to a copyrighted work are not transformative 

under fair use where altered work was used commercially 

for substantially similar purpose as original; 

Courts must analyze the specific use of an allegedly infringing work 

before determining whether that use was transformative.

AWF v Warhol    7-2

Majority: Sotomayor, joined by Thomas, Alito, Gorsuch, 

Kavanaugh, Barrett, Jackson

Concurrence: Gorsuch, joined by Jackson

Dissent: Kagan, joined by Roberts























Otto v. Hearst Commc'ns, Inc., 

1:17-cv-4712-GHW (S.D.N.Y. Jan. 1, 2020)







Court ruled that, by embedding a tweet 

containing a copyrighted photograph 

in a webpage, 

defendants violated the copyright owner’s 

exclusive display right. 

explicitly rejected the “server test,”

first established over a decade ago by Ninth Circuit 

in Perfect 10 v. Google

Goldman v. Breitbart News Network LLC et al., 302 F. Supp. 3d 585 (S.D.N.Y. 2018)





Brammer v. Violent Hues Prods., LLC, 

Civil Action No. 1-17-cv-01009 (E.D. Va. Jun. 11, 2018)







Brammer v. Violent Hues Prods., 922 F.3d 255 (4th Cir. 2019)











Fair Use

17 U.S.C. § 107. 

The fair use doctrine calls for 

a “case-by-case” analysis. 
Harper & Row, Publrs., 471 U.S. at 549

“Fair use is a mixed question of law and fact.” 
Id. at 560 

(citing Pacific & Southern Co. v. Duncan, 744 F.2d 1490, 1495 n.8 

(11th Cir. 1984)).



Purpose and Character of the Use, Including Whether Such Use is

of a Commercial Nature or is for Nonprofit Educational Purposes

“Use of the Mailers was purely educational as part of permissible efforts to 

inform the voters regarding the issue of traditional family values.” 

While use for nonprofit educational purposes is valid under this factor,  here

use of the photo is not the type of “education” contemplated by the statute. 

17 U.S.C. § 107 states that fair use of copyrighted works “for purposes such as  

. . . teaching (including multiple copies for classroom use), scholarship, or 

research, is not an infringement of copyright.” 

Educational purposes contemplated by the statute’s drafters relates to 

schooling, not mailers circulated during an election. 

Thus, I am not persuaded by Public Advocate’s argument.



Transformativeness

Use of photo was “highly transformative” and for political purposes

“the more transformative the new work, the less will be significance of other 

factors, like commercialism, that may weigh against a finding of fair use.” 

Use is transformative if it “adds something new, with a further purpose or 

different character, altering the first with new expression, meaning or message.”  

Defendants did nothing to the lifted portion of the photo, save removing the 

bottom portion of couple’s legs. 

Merely took the lifted portion and superimposed it on a mailer using a different 

background and placed a caption on the mailer

Such actions cannot be characterized as “highly transformative.” 

Mere fact that the photo was used for political purposes 

does not bolster argument. 



Nature of the Copyrighted Work

“Under this factor, the more creative a work, the more protection it should be 

accorded from copying; correlatively, the more informational or functional the 

plaintiff’s work, the broader should be the scope of the fair use defense.”
 

The Plaintiffs allege numerous facts regarding Hill’s creative touch on the photo 

e.g., choosing the exact pose, camera angle, focal length of lens, aperture, 

shutter speed, lighting, and the photo’s color. 

Inspection of the photo reveals that it is more creative than informational or 

functional and that Hill, as a professional wedding photographer, took special 

care in taking the photo and making sure it 

depicted the appropriate tone for the occasion. 

Thus, this factor does not favor application of the fair use doctrine.



The Amount and Substantiality of the Portion Used in Relation to

the Copyrighted Work as a Whole

Defendants used 20% of the image  in their mailers 

Used 20% of the copyrighted Photograph.
 

Defendants used the focal point, the most important portion of the photo: 

Couple holding hands and kissing. 

The “qualitative nature of the taking” is important. The quantity of a taking does 

not necessarily determine the quality of the taking. 

Using only 20% of the photo does not automatically tip this factor in favor of 

applying the fair use doctrine. 

Because of the quality of this taking, I find that this factor 

does not favor application of the fair use doctrine.



The Effect of the Use Upon the Potential Market for or 

Value of the Copyrighted Work

This factor “requires courts to consider not only the extent of market harm 

caused by the particular actions of the alleged infringer, but also whether the 

unrestricted and widespread conduct engaged in by the defendant . . . would 

result in a substantially adverse impact on the potential market for the 

original.” 

This inquiry “‘must take account not only of the harm to the original but also to 

the market for derivative works.’”

This factor, more than any other factor, is evidence driven. 

While I could speculate on the photo’s market and potential market, I believe 

that would be improper.

As such, I find that the Plaintiffs’ have stated a plausible copyright infringement 

claim under the Copyright Act and 



1 Year and over 90 filled documents later 

The court dismissed the couple’s misappropriation claim in March on the 

grounds that the ads were primarily non-commercial, and because they related 

to a matter of public concern. 

Free speech rights under the First Amendment shielded the defendants from 

the couple’s claim, the court said

Public Advocate finally agreed to accept a declaration from the court that it had 

infringed Hill’s copyright, “without any finding or admission that such 

infringement was ‘willful’” under federal copyright statutes.

Public Advocate agreed to pay Hill $2,501 to cover costs related to her claim. 

The judgment agreement notes that Hill was not entitled to attorneys’ fees 

because she didn’t register her copyright in the disputed image 

before the infringement.

For the same reason, she was not entitled to statutory damages, but was limited 

































Copyright Claims Board 

First Year of Data



Number of Filings
Number of claims 

filed in total: 403

*There have been three 

instances of failed 

payment. 
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CCB Filings June 16, 2022 – March 30, 2023

CCB Filings June 16, 2022 - March 30, 2023



Nature of Claim

Infringement

339

Misrepresentation

30

Noninfringement

4



Type of Work as Identified by the Claimant

42%

21%

11%

11%

6%

2%

1% 0%

6%

Pictorial, Graphic, Sculptural Motion Picture Literary Work

Sound Recording Musical Work Dramatic



Small Claims Versus Smaller Claims

Small Claims ($30,000 monetary limit) 242

Smaller Claims ($5,000 monetary limit) 160



Opt-Out Activity

Opt Out: Claims with single respondent 25

Opt Out: Claims with multiple respondents but not all respondents opted out 1

Opt Out: Claims with multiple respondents and all respondents opted out 1



Progress of Active Cases

Cases that have reached Active Phase* 34

Referrals from District Court 1

Cases in discovery 6

Cases where a First Default Notice has been issued 12



Closed or Determination Issued

Dismissed because no proof of service or waiver of service was filed within 90 days 53*

Dismissed due to request to withdraw 26

Dismissed due to request to withdraw/dismiss and Board notified of settlement 

agreement**

13

Final Determinations 2



Representation

Self-Represented 237

Represented by Attorney (Outside Counsel) 115

Represented by In-House Attorney or Authorized Company 

Representative 

47

Law Student Representative** 2



State of Residence of Claimant
California 51

Texas 22

New York 21

Washington 15

Florida 12

North Carolina 10

Pennsylvania 8

Virginia 8

Illinois 8

Wisconsin 7

Colorado 7

Louisiana 6

Michigan 6

Connecticut 5

New Jersey 5

Arizona 4

Nevada 4

Oregon 4

Tennessee 4

Maryland 4

Georgia 4

Massachusetts 4

Ohio 4

South Carolina 4

Kentucky 3

Missouri 3

Arkansas 2

DC 2

Delaware 2

Mississippi 2

Nebraska 2

Alabama 1

Indiana 1

Iowa 1

Minnesota 1

Montana 1

Oklahoma 1

South Dakota 1

Wyoming 1



Country of Residence of Claimant

United Kingdom 8

Australia 4

Ukraine 4

Canada 4

Germany 3

China 3

Ireland 2

Malaysia 2

Austria 1

Brazil 1

Cambodia 1

Czech Republic 1

France 1

Hungary 1

Latvia 1

Kazakhstan 1

Singapore 1

Sweden 1

Switzerland 1



ARTIFICIAL INTELLIGENCE











































   WWLIGHT.ORG



We believe in the photographer as author, just as a 

writer is considered to be an author. 

Each must be judged on their integrity, their 

knowledge of the situation being depicted, and their 

ability to communicate what is happening.

 

The old saying, “the camera never lies,” is no longer 

useful. The camera has become more like a writer’s 

pen.



If a journalistic photograph can be considered a 

“quotation from appearances,” the frame of the 

image viewed as similar to quotation marks, then 

the reader could immediately differentiate a 

journalistic photograph from other imagery. 

We must reach out to the public so that they are 

more media literate in a spirit of transparency.



On Google Search, this synthetic

image (above) was the number one 

result when “tank man” was the

search term. In fact, his identity is

unknown.

Google Search has announced it

will soon fabricate images rather

than find them. 



Text prompt: 

“A photograph of a soldier 
in the Vietnam War taking a selfie.”



Text prompt: 

“A photograph of the ticker-tape 

parade for American soldiers in New 

York City after the Vietnam War 

ended in 1975.”



March on Washington, 1963.

Kamala Harris

born, 1964.



Photographs of grieving widows in Ukraine

by a war photographer. 



Smiling plantation

owners, Mississippi,

1855.
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